3o 5 w5 b iR AL R 3
WAL SIS AT F v s
R L

RABRE: LA IR R —FERALY. REIJFLFCENFLEL. 22, FK
AR Z F MR LT R AR A A A, HRTR R Sy X T WA R CE. AL S
B M BK A S H ke, EAIE MARHEA Y — TR F Ko FLO I LB OEKALE. &
B S SRR 5 B Ao S R AMA S 0. BCUAR S IAE XA — R 4kM, BRAEERAS
FIN RN e R FAR LR B, URIEFAEAE G TR, K AERET LN, 12¢ 24 B AR
A D RAE B AR —HE .

X @A RewAs Rk ARER AARAE ERFAR

Abstract: It is an international trend to protect well-known marks against dilution. Dilution theory

has long been adopted by Chinese judicial practices. However, courts often hold dilution without detailed
reasoning, which may unduly expand the protection of a trademark. Investigative survey is an important
way to measure consumers’ cognition and prove dilution. The frequently used investigative survey methods
include associative thinking test, brand typicality test, brand attribute test and brand equity test. Given that
all the methods have drawbacks to a certain degree, survey experts are trying to maintain their credibility
by improving the judicial assessment standard and survey design methods. Dilution survey is not perfect,
nevertheless, it is an effort to scientifically delineate the boundary of the trademark right.
Keywords: well-known marks; dilution; investigative survey; trademark survey; consumer survey

P VLR, SEELA M i B R R B
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fegi b, FIAR IR T BEIE 45 725 78 i 2R
55 (LUNRIARRT D) KR ORI RIARK USSR
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TS5 DULIRIE A h oL A — T
T Bt AT B R TS, 53— 7 TR B R
B AN 1R 95 6 JB5E 5 1 7 b L 2 AN B ] b 58 4

201209, BEAE DA A RN R R 58
TR TH PR RS S Y T o PR 2 77 R
B R AERA AR . AT I 2 5F 531 9%

YREWL, BB R KSR / AR BT, VAL
RIS e B AR 55 S I Gt ) (T H S5 17INQN019) .

@ BN TERREEE, JRE A A O R TR, My B EE R KR SR RE MR, B2, “IRETRENE”
URZIE P MR BURAL 347 . (J.T. McCarthy, 4 McCarthy on Trademarks and Unfair Competition § 23:1, § 23:5 (4th ed. 2011)) ERJLAAR
Frbhiida4 2008/95/EC T 5 20 11 S MG R FH . “TRVE il RETERA ERT b R (R Sl 7

@ 1 1927 4 S F g vk B L) Beech-Nut Packing Co. v. P. Lorillard Co. %71, - YF ARHIBTEE BT [E [ E B0, & Ak E) 8
AN FNPRAEAN T RS AL [R]— RS Ahe) AR  a) o e bR ATERSRBIR A 2007 T RS FIGN RF RIS T, o “ im0 L d v B 2%
TAE RS R AR RIS RT S, A5 DA S IR I — AN PR R4S TR E I P 8. 7 2 I M.W. Handler, Are the State Antidilution Laws
Compatible with the National Protection of Trademarks, 75 Trademark Rep. 269, 269-270 (1985).
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FE2 B 2 AT AT A TR 2R AR 1A B A (A
fE TR R R, AT HASG AWM “8%
AP J3” (commercial magnetism) PEg “ g5
717 (selling power) o #5877 )55 99 HU kTR
FRXT A OB (psychological hold)
X T B 5 W) AN ASCARORS T A4 RSB 1) R o 5
B, AP T AR R G 1) “OpluRy P el —
(uniqueness or singularity) o 244t A DL DA
M OMUREME B R T S R AR
RUEANAAEVRYE v R bE,  th OO s i 5 .
R (Schechter) FFIX i S5k K« P
PS4 | oot o o T B R N AN A T S TR
TE A A P 5 G RIS I T 1 5 s 7 o @
TE19244FOdol Z2 M, i [ 15 /R A1 2 IR Ak e e
EREIHIRZ A IR (B3 verwassert) o
OBk, Odol ZE /2 Ik 5 185 L4 1T e ik A 22
TR VR A9, TG SR PR T8 ST A A 5% [

FIRRRAL IS 5 9B 0 G . OB R
Ji&, I % 5 RS AT 4R i 3L T 9t 44 R A R
WAL . 201 D80, WAt 1 Bk
L RIN . COFE B bR 1, X (TRIPS
PR0) TR AN RAG BB AE AR AN R B AR, AL
FEIRP ALY O T 94 R b R4 L E Ik
) B O R M AR T AR IR AL A AE B
AR RUNE T . @ ARV Ak 1B I 2 1 % [ i1
SEIE IS, AR I A BRI AR AN
%, HE—AAGEY, ©

24 H, BE Rk R IEAKH
R R, NRFRTHER EE, A
TR A ERA7 B AR AR FT R by B0 . O8R T,
WAE20014F (RIFRED IERAEERZ 1 F e
B A% AR OR AP B 2 AT, FESEERAL T AR
AR ORI B 44
PRICERE AR 38 5 TR P i

(3 Mishawawaka Rubber & Woolen Mfg. Co. v. S.S. Kresge Co., 316 U.S. 203, 205 (1942).
(@) F.I. Schechter, Rational Basis of Trademark Protection, 40 Harv. L. Rev. 813, 825 (1927).
(5 The “German Odol” case, Landgericht Elberfeld, 25 Juristische Wochenschrift 502 (1924).

(® A.K. Sanders, Odol: The Introduction of a Watery Concept with Steeled Resilience, in Heath, etc., Landmark Intellectual Property Cases
and Their Legacy, Kluwer Law International 2011, p. 51. 53— UtIA A, 5 5418 F SR AR FRIBUE I A2 5 [E 1898 4F I “HMlIA HAT 4" %
Eastman Photographic Materials Co. v. Kodak Cycle Co., 15 R.P.C. 105 (1898). (Robert Merges, etc., Intellectual Property in the New Technological
Age, 6th Edition, Wolters Kluwer, 2012. pp. 889-890.) #R1fj, R4 “FliE QT4 EAETCRIERE I IE DL T A ERBUROL, (HERE AL 1R R I 51
P b 3E SR BEE . (T. Martino, Trademark Dilution, Clarendon Press 1996, p. 4.)

@ e R SR R R JFHCEAE, SREIE -2 NI SR AR, 1996 4, BTl T (BRI FREAIE)  (Federal Trademark
Dilution Act, FTDA) , SRMIEA A EMERIEZ . 2006 FESMHIL T (RpREAEITIE) - (Trademark Dilution Revision Act, TDRA) .

1989 FEWCHL A B "SRR EMIIE 2D 35 4 450 33K 43K () TL B8 5 &3 (2) FOMUE T XA BRI RORAL RS Ak
ABRE ity L5 A 728 PR W A e b L Y R b A R R B BT b, TG E 2 B i (O BRI 208, s (20 0SB4 AR 2 5
MEXE AT, B (3) XGRS, FAREN: e, MRS S TR HAE AT AR R 8. (First Council Directive
to Approximate the Laws of the Member States Relating to Trade Marks (Directive 89/104/EEC), 2008 “£-{& 154 Direcitve 2008/95/EC, JR4b4% K%
HEAE. D 2009 BT (BREERARSCHI) 258 &4 (1) (20 (5) ZKLAKEE 9 458 (1) FABM T XN HE . [ Council Regulation on the
Community Trade Mark (Council Regulation No. 207/2009) ] X} WK BibRE AL E I7ERL T8, 2. C. Gielen, Trademark Dilution under
European Law, 104 Trademark Rep. 693 (2014).

(® WIPO: Joint Recommendation Concerning Provisions on the Protection of Well-Known Marks, Article 4 (1)(b)(ii), Article 5 (1)(b). 5< T [Epx
FLTRRIASEE, S WA (RIFR IR, WIS AL 2011 AR5, 106-112 BT,

WA Welkowitz2006 FE MG, BRI, g HAL Mo B, Bz, BEHGMSEK
15 WA I A S, A — S8 [ R0 ok 2 ) AN T R ARI% 4k . See D. Welkowitz, Trademark Dilution: Federal, State and International Law,
The Bureau of National Affairs, Inc., 2006.

@ (FbREY  (2013) 5513 450 23K, 55 33K (VR [2009]3 ST BT, FRIEER ORI, FEAAREL. Heit
NA 1996 AR R F T AT U SRR R AN (342 i AR D FVE BEETATRIE ) S 2001 4F CRTARIZED il 44 A bR L (b 28 Ol 22 Je 0 ik
IIRE . Z W COAZEE Moseley S BARRALIMSAED » B iRl 2005 558 1 . 22 REE R, AR HTid M
A LIRE P RETE N ZEAE . S WALE:  CRbRR B RN Y 3 QGEZEFRD) 2007 4558 6 3 2 “IRMGBLIR” TERIbRE
PEEAITR RT3 QLR 2008 45 3 .

@ BIneE 2000 TR AT VFRAE R 2, WEBR T RATHEABS RPN M TS, U5 # A 20 R P15 5 v 8 )
PEER, R A tide 11 A H AT AT “TIDE” [#) W 2 PERRAR, AR SEOZR bR AL . 7 2 WAL T 3 —h N BRIERE (20000
— P R 49 5 RIS,
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TAPEACFRA (K5 5 . ©FE20094F AR 1 7 V: it
B UEFE[2009]13%5) o, Eem NIREBCK (R
FRIE) BB 134 BB AR N LUEAH DG A AR A
h B R T A 44 R A LA A SRR IR,
1T 93k 55 Bth 44 7T b 1) S 25 1k O A% Bt 44 R b 1 T
Wik, B AN IE YR 9t 4 7 b 1 T 3 7 R
()7 AT H . ©iX R S RNE B 2R
WL —30 B IEAK BT 56 [ VE o [ i R ik
R 2RI & B (RIARIE)
B3R EEIFIE T IE T IR BE N, X —2ip
ERE R PR AR T ER. @
EREER T, BRI RIRWE, F—
B 0] LAIFEAT AN PEHIAE FH T AR Se 4 Pk i o R4k
LR ) BE 2T T B3 T X bR A 5 () 4 b
B O RARRU YK, e L L
Jop A B A B R R 1 v L RS 1 B R A s

Gb, B RRRILEN AL B, 1A OO A T
B, HAHSUE, SRR IE W] e
RIE H i, ARTEB IR, A BN LU
%), ©H, fEMoseley v. V Secret Catalogue, Inc. 2
(LA faiFkMoseley %) H, 9 Bl kB Ak,
HAGUEAFAES R A (actual dilution) I, VABE
AR T IR . QR 20064E /) (RIbREIL
BATEZR) FE RIS ERACA “ iR BE
P, HBEFRERUBAIR N R A LA
ISR SR b e ERE TS O, A Re ik A
FEXT R EIE. 7 @

LA B, R e A 18 E 5t 44 B AR iR AL
B, A IS IE. EEHVER [2009] 3
TG 2N E R AR A )86 N AT,
A 65 FAT H 9t 44 1R S HE R A i g e,
IR AR A S . B YRR b2 DL 51k ) 5t 44
FIBRITERAE, A0 AT LA Ky 1 2 2 TR A7 AR R e
R, BHIR T 3t 44 RS AR 5 BORI N 2 (7] 1) i — 56
R, WIS W EME, AE SR I A
2R RBIE I AT A . CRIMELER D
HON IR AP0 BE B AT VE AR AR A (1) S0
FAERE R PR 2 m B “HEC SN 17 gk
1T ODE” . BRZAMEIE ISP, PUET
PHALVPIE VR 2 A AR B A AR 2R AL RS
AT R A N Bt 44 B BR BAT R, T ER A U 4 A
RV RN AT S & (1 7oy e L e Y AN ]

@) WFE AT P RYERE (2005) WL —HITHH 65 S IRAAIAT . JURI R 5475 10 il A FRIK TS (TRE A 7 B T 4
ARGERE (20050 WL W75 34 SREFAIRA) 5 BREAFYRB BRI T % QLRSI N RGERE (2005) ¥R =4]
FHSIRGFIRAD 5 S A RIVRELE AR S REIITT R RGERE (20000 BhPIAR LT 5 SR 5 slPUEE
A PRAIUR G GHAEE s QBT Th N IGERE (2006) iQAH) 755 118 5 RERHAD) o

PR

ORI AERPRRATHPT REm ) 3 GERBETTY 2008 4F28 3 1.

@3 (i N RGERE G TR UMK/ BY )| 5 g sk MR TBEROE . L ifgsk N AL )BY G AT BRA 7 B bR AR AN IE 258 52 4y — %

A RIGEHREH R BRI [2003] REABFEH 15 .

Clpe ey NBTRISE G4 I 42 b DR 1) RS2 23 SRR VA T BN ARRE ) G2 [2009] 3 5D 3 9 4%

@ X4

CTREEM A R bR SR AL RIRE I B S D) o B CRII AL 2015 4255 9 .

E.A. Prager, The Federal Trademark Dilution Act of 1995, 7 Fordham Intell. Prop. Media & Ent. L. J. 121, 121 (1996).
M.A. Lemley, The Modern Lanham Act and the Death of Common Sense, 108 Yale Law Journal 1687, pp. 1696, 1712 (1999).

Moseley v. V Secret Catalogue, Inc., 537 U.S. 418, 428-434 (2003).

@) J.T. McCarthy, 4 McCarthy on Trademarks and Unfair Competition § 24:67 (4th ed.2011).

@ 2017 4 11 A 28 0, BHAAKET FAZE R [2009] 3 555 9 458 2 WA, 52
HARER, I 104 DRI T A E A SR 4 RITAR 18 o

108 &R HEERZEGI TR

@ Bk P AL R EERBUR AR A TS AUl Bkt (2014) SURTRAIY 143 5 REBAAD « MINPTEN

AT BRA TR IFZE (I 28— P N REBE (2011)
FNRTEBE (2010)
TBCHITD .

ATV 1858 5 FECHPCD 5 WEARIRRER (st
RAFRIER 2201 BATECHAD ¢ FIEA RTINS CLRE AR (012)

TRHAT IR 776 5
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g AT —FE, G T 2 ) PR A 2
AR . O s, w4
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o PRE19964F (BFBRIFRRIRIIEL) ¥ “ %
7 58 A B4 R AR AR FI X 43 7 i 1R 55
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br i Be 8 AR B 505 T 7 R A s 2R, REREIA
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L FUE T AHER Y, RARAH A DO Bk 44 7
P — PR E I A AR o

Mg b, U A AT REVE R LA =M
X (D RGP R bR AT I EAT LU
(2) $RALSEFRIRARUES;  (3) FRALIH AR
Pi o WESLIGLERWIR A AL Tz 0s
F, 55 i AR T B JR BT G

5By SO G AW T, R AR
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PRI EVERERE . W SR bR AL L R i TR
PIZRATE . LRI e BRI O BE YO R L 9 2
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A TR RbRI R B RZ, SROHENEN ot
OB A AR T D AF0R L. PR ITIEN
BB I s SRR A LU, A TX L
R AR AR AG R B A PRBE ) “Fabs” , HIA
ST DU 2 W R IR A . @I HL, X
RO ETCRE A LIE T BN NI B 2 5 (I
HT, NV S oA B . — ek B i
R, ROV S R R b, YRR
BN, AELFRE T, RAEPOE RN AR UL, )
BB o Gk, XMy R B EIE
W RF RO, KISk &2 e, @

FHM: RIS AETIRRZAFEA R I AT . B GERIIFIT) 2008 5 3 0.

@ [WHIRESEE . ORGP BUEIEIEY |, SR, JuntR I ARAL 2006 4R, 55 30 L.

J.T. McCarthy, Dilution of A Trademark: European and United States Law Compared, 94 Trademark Rep. 1163, 1163 (2004).

@) Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Utah Division of Travel Development, 170 F. 3d 449, 451 (4th Cir. 1999).

15US8.C. § 1127.
15U.S.C. § 1125 (c)2)(B)(C).

AR A A YR RIAR VPR 28 sy CALRt 3 — P N RERE (2011 — R AIATHI 3 541 SATECHITT) .

() Mead Data Central, Inc. v. Toyota Motor Sales, U.S.A., Inc., 875 F. 2d 1026 (2nd Cir. 1989); Nabisco, Inc. v. PF Brands, Inc., 191 . 3d 208 (2nd Cir. 1999).

(2 J.H. Steckel, etc., Dilution through the Looking Glass, 96 Trademark Rep. 616, 618 (2006).

(9 American Brands, Inc. v. R.J. Reynolds Tobacco Co., 413 F. Supp. 1352, 1357 (S.D.N.Y. 1976).

AT D2 i R AR A s 85 3 1192 Bt 91 T 7 (Frank O30 B 6 5 S0 WL AT A0 v 120 B RUAS B RO B AN A (i
FAE TILE DL, WA RER Bk, BRAERATRER ARG Le SFARI DL RN T AT SR V) e PSR OIS LT
FAAHE RIS, AR AT mRENED MRS 7 ([ 38 1 B ssgi 462 QEEh ik b CGR o RO ), fTSRNRAETE,

VERE AL 2007 4ER, 3 95-96 TT, )
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35 W.G. Barber, How to Do A Trademark Dilution Survey, 89 Trademark Rep. 616, 616-617 (1999).

J. Jacoby, The Psychological Foundations of Trademark Law, 91 Trademark Rep. 1013 (2001).

37 Mishawawaka Rubber & Woolen Mfg. Co. v. S.S. Kresge Co., 316 U.S. 203, 205 (1942).

R. Kirkpatrick, Likelihood of Confusion in Trademark Law xx (PLI, Release No. 14 2007).

S.S. Diamond, etc. Trademark and Deceptive Advertising Surveys, ABA Section of IP Law, 2012, p. 3.

J.T. McCarthy, 6 McCarthy on Trademarks and Unfair Competition § 32:158 (4th ed. 2011).

Brunswick Corp. v. Spinit Reel Co., 832 F. 2d 513 (10th Cir. 1987), Charles Jacquinet Cie, Inc. v. Desileria Serralles, Inc., 921 F. 2d 467 (3rd

Cir. 1990).

S.S. Diamond, Reference Guide on Survey Research, in Federal Judicial Center, Reference Manual on Scientific Evidence, 3rd ed., 2011, p. 362.
HFFIBI4 . Mushroom Makers, Inc. v. R.G. Barry Corporation, 441 F. Supp. 1220 (S.D.N.Y. 1977), Eagle Snacks, Inc. v. Nabisco Brands,
Inc., 625 F. Supp. 571, 583 (D.N.J. 1985), L.P. Lund Trading Aps v. Kohler Co., 163 F. 3d 27, 47 (1st Cir., 1998), Big Star Ent., Inc. v. Next Big Star, Inc.,

105 F. Supp. 2d 185, 218 (S.D.N.Y. 2000).
Jacobs M SEMFITHR T, ZEPRAC A UEHE K 51 4

FAH, YRR R AR (9 24T =08 35 4 (Survey Evidence in Trademark and
Unfair Competition Litigation, 6 ALI-ABA Course Materials 91 (1982).)

J. Jacoby, Considering the Who, What, When, Where and How of Measuring Dilution, 24 Santa Clara Computer & High Tech. L. J. 601, 603

(2007).

Restatement (Third) of Unfair Competition § 25 cmt. f. (1995).

Trademark Dilution Revision Act of 2005: Hearing on H.R. 683 Before the Subcomm. on Courts, the Internet, and Intellectual Property of the H.

Comm. On the Judiciary, 109th Cong. 28, p.35 (2005). (LA fi#j#X Hearing)

Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Utah Division of Travel Development, 170 F. 3d 449, 464-465 (4th Cir. 1999).
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Nike, Inc. v. Nikepal International, Inc. /&
SR AN AR S0 (1) LR . “Nike” JE 5144 1)
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AL ARSI A W], SRR A K
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P.M. Bible, Defining and Quantifying Dilution under the Federal Trademark Dilution Act of 1995, 70 U. Colo. L. Rev. 295, 295-296, 314 (1999).
S.S. Diamond, etc. Trademark and Deceptive Advertising Surveys, ABA Section of IP Law, 2012, p. 154.
GV J. Jacoby, Considering the Who, What, When, Where and How of Measuring Dilution, 24 Santa Clara Computer & High Tech. L. J. 601, 606

(2007).

(2 Hershey Foods Corp. v. Mars, Inc. 998 F. Supp. 500, 518 (M.D. Pa. 1998).

(3 Hearing, p.30 (2005).

W.G. Barber, Surveys under the Trademark Dilution Revision Act of 2006, presented before the AIPLA Spring Meeting 2007.
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