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simplistic and diagrammatic opposition to avoid impulsion and “choose sides” by intuition.
Key Words Transitional Criminal Jurisprudence; Systematic Thinking; Normative Thinking; Dogmati—
cs; Comparative Research

Zhou Guangquan Ph. D. in Law Professor of Tsinghua University Law School.
Political National Systematic and Chinese Civil Code XU Zhongyuan * 32 ¢

The system constitutes the life of the Civil Code and the political nature is the inevitable way to achieve
the systematization of the Civil Code. Nationality constitutes the essence of the Civil Code and the essence
of politics is to realize the nationality of the Civil Code. It requires the systematic method to construct the
national content in the same way the national content determines the form that the system should take. The
policy is the implementation factor of the national and political code but it dissolves the systemic nature of
the Civil Code. As a policy of political content of the Civil Code it is necessary to follow the internal and
external systems of the Civil Code. The “General Principles of Civil Law” as the general principle of China
§ future civil code based on political advancement constituted the mandatory system of civil law and com—
mercial law and all the Civil Codes subtitles. The political nature of the compilation of the Civil Code guar—
antees the unification of the path and political correctness; the systematic nature guarantees the scientific sys—
tem and rigorous structure while the nationality realizes the “localization” of the regulation and the “Chi-
neseness” of the system. Political systematic and national practice pave the path and norm setting of the
Civil Code guarantee the “Road Confidence Theoretical Self-confidence Institutional Self-confidence and
Cultural Self-confidence” and meanwhile establish directions for the implementation of the Chinese civil law
system and the theoretical system of civil law. This is the direction of the political nature of the compilation
of the Chinese Civil Code and is the purpose of the systematic and also is the inevitable manifestation of the
nationality at the same time it should be the basic direction of Chinese scholars” efforts in their exploring
processes of relevant theoretical.

Key Words Civil Code; Political; Nationality; Systematic

Xu Zhongyuan Ph. D. in Law Professor of Law School of Central South University.

Systematic Launch of the Precedent System with Chinese Characteristics TANG Wenping * 49 *

The guiding cases system has descended to a vassal of the judicial interpretation system so that its una—
ble to play a systematic role which the substantial precedent system should have played in the process of
building China into a Rule of Law State. Substantial precedent system could have shouldered the responsi—
bility to make the basic construction valuable for the system of building the country into a Rule of Law State
on the ‘human’ and ‘legal’ level. It% in an immense communication scene with a space-time tunnel pat—
tern and becomes the carrier of local living law which is the basis of the precedenttheory—  ‘double gener—
al theory of mutual competition and mutual aid mechanism’ in which political authority and intelligence—
knowledge authority can be compatible promoting ‘the unity of human and law’ of the legal professional
community. In addition it connects the interest claims and legal mentality of the parties in pending cases
with those of the people in ancient and modern times. Tt not only provides ‘front sight’ for the behaviors of
legal community on the human level but also put the ‘ballast stone’ into the gradual development of law on
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the legal level. Besides it realizes the dialectical unity of the stability and evolutionary power of the law by
making use of the precedent sequence whose form is  ‘ordinary precedent-deterministic precedent-persistent
precedent-Custom’ . However at least the guiding cases system has advantages of avoiding ‘randomness
and slowness’ etc. It can be the starting point for the systematic launch of the precedent system with Chi—
nese characteristics. At the time when a series of institutional “energy” is temporarily lacking the academi-
cally-ed construction of case bank can still launch a system forcing the re-presence of legal trials and the
consciousness of precedent.

Key Words Case—guiding System; Judicial Interpretation System; Precedent System with Chinese
Characteristics; Double General Theory of Mutual Competition and Mutual Aid Mechanism; Systematic Theory

Tang Wenping Ph. D. in Law Professor of Jinan University Law School.

Internal Administrative Law as a Guarantee of the Legality of
Administrative Acts ZHANG Jiansheng « 66 *

Since the 20th century there have been two major changes in the administrative law—rom the judicial-o—
riented to the administrative-oriented from the administrative law that faces the exterior to the administrative
law that also faces the interior. Internal administrative law is a supporting system for the executive authori-
ties to exercise their powers. Internal administrative law which guarantees the legality of administrative
acts is the same as the external administrative law which aims at controlling power. The institutional basis
of the internal administrative law guarantee structure is constituted by three major administrative legal rela—
tionships namely the administrative organs-administrative agencies administrative organs-administrative or—
gans and administrative organs-staff members of administrative organs. The type structure of the internal ad-
ministrative law guarantee structure is divided into internalization and externalization of the internal act law
effect. The ways in which internal administrative law guarantees the legality of administrative acts mainly in—
clude unfavorable decisions obligations and control measures.

Key Words Internal Administrative Law; External Administrative Law; Internal Act; the Legality of
Administrative Act

Zhang Jiansheng Ph. D. in Law Professor of Zhejiang University Guanghua Law School.

The Criminal Interpretation Conclusion of the Crime of Duty Encroachment and the

Jurisprudence Explanation WEI Dong * 81

The criminal interpretation of the crime of duty encroachment should adhere to the position of “compre-
hensive means theory” and “the affirmative theory of duty convenience”. The crime of duty encroachment
means unit personnel illegally possess units property by means of embezzle steal defraud and other similar
methods taking the advantage of occupation or duty convenience. Some behaviors of duty encroachmenst
and corruption are not convictable due to the high standards of incrimination and punishment stipulated in
the text of Interpretation of the Supreme Peoples Court. However the objective existence of this situation
cannot be the reason of denying “the comprehensive means theory” and converting to the theory of “the sole
means of encroachment” and “the substantive interpretation of the crime”. While some scholars adopt the
theory of “comprehensive means” they advocate that theft (or fraud) type of duty embezzlement constitu—
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